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C o n t e n t i o n  t h a t  a g e n c y  s h o u l d  
have  i n c l u d e d  a n  economic  price 
a d j u s t m e n t  p r o v i s i o n  i n  t h e  basic  
c o n t r a c t  q u a n t i t y  b e c a u s e  
i n c l u d i n g  p r o v i s i o n  o n l y  f o r  
o p t i o n  q u a n t i t y  a l l e g e d l y  
u n f a i r l y  d i s c r i m i n a t e d  a g a i n s t  
s m a l l  b u s i n e s s  new p r o d u c e r s ,  
s u b j e c t  t o  f i r s t  a r t i c l e  
r e q u i r e m e n t ,  is d e n i e d .  Record 
shows a g e n c y  e x e r c i s e d  d i s c r e t i o n  
c o n s i s t e n t  w i t h  appl icable  
r e g u l a t i o n ;  a n y  c o m p e t i t i v e  
a d v a n t a g e  o f  p r i o r  p r o d u c e r s ,  
e l i g i b l e  f o r  w a i v e r  of f i r s t  
a r t i c l e ,  d i d  n o t  r e s u l t  from 
p r e f e r e n t i a l  u n f a i r  a g e n c y  a c t i o n  
b u t  r a t h e r  from p r i o r  p r o d u c e r s '  
own p e c u l i a r  c i r c u m s t a n c e s .  

B a r k e r  & W i l l i a n i s o n  (B&W) p r o t e s t s  t h e  Army's  d e c i s i o n  
n o t  to i n c l u d e  a n  Economic Price A d j u s t m e n t  ( E P A )  p r o v i s i o n  
c o v e r i n g  t h e  basic p r o d u c t i o n  q u a n t i t y  o f  22,250 a n t e n n a s  
u n d e r  i n v i t a t i o n  for b i d s  ( I F ' B )  fio. DAA597-82-B-B212, i s s u e d  
b y  t h e  Army's C o m m u n i c a t i o n s - E l e c t r o n i c s  Command, F o r t  
Monmouth, New Je r sey .  B&W c o n t e n d s  t h a t  where  t h e  A r m y  
d e c i d e s  t h a t  EPA c o v e r a g e  is p r o p e r l y  a p p l i c a b l e  t o  t h e  
o p t i o n  q u a n t i t y ,  a s  was dofie h e r e ,  t h e n  E P A  c o v e r g c  s h o u l d  
b e  e q u a l l y  a p p l i c a b l e  t o  t h e  b a s i c  q c a n t i t y .  I f  c o v e r a g e  is 
n o t  so  e x t e n d e d  t o  t h e  b a s i c  q u a n t i t y ,  B&W b e l i e v e s  t h a t  
p r i o r  p r o d u c e r s  of a n t e n n a s  w i l l  receive a n  " a d d i t i o n a l  com- 
p e t i t i v e  e d g e "  beyond t h a t  which  n c r m a l l y  a c c r u e s  a s  a 
r e s u l t  of a g e n c y  w a i v e r  o f  t h e  f i r s t  a r t i c l e  r e q u i r e m e n t .  

W e  d e n y  t h e  p r o t e s t  b e c a u s e  t h e  record shows t h a t  t h e  
A r m y ' s  a c t i o n s  a re  c o n s i s t e n t  w i t h  a p p l i c a b l e  r e g u l a t i o n s  
a n d  t h a t  a n y  c o m p e t i t i v e  a d v a n t a q e  a c c r u i n g  t o  p r i o r  
p r o d u c e r s  is n o t  t h e  r e s u l t  of p r e f e r e n t i a l  o r  u n f a i r  
t r e a t m e n t  b u t  r a t h e r  t h e  r e s u l t  of t h e  p r i o r  p r o d u c e r s '  own 
p e c u l i a r  C i r c u m s t a n c e s .  
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B&W's a r g u m e n t ,  t h a t  n o t  e x t e n d i n g  EPA c o v e r a g e  t o  t h e  
basic q u a n t i t y  w i l l  g i v e  a n  added  e d g e  t o  t h e  c o m p e t i t i v e  
p o s i t i o n  o f  p r i o r  p r o d u c e r s ,  is p r e s e n t e d  f r o n  t h e  per- 
s p e c t i v e  o f  a s m a l l ,  new p r o d u c e r  u n a b l e  t o  q u a l i f y  fo r  
w a i v e r  of t h e  IFB's f i r s t  a r t i c l e  r e q u i r e m e n t .  E s s e n t i a l l y ,  
B&W a r g u e s  t h a t  t h i s  b i d d e r  is u n f a i r l y  exposed  t o  c h a n g i n g  
m a r k e t  c o n d i t i o n s  f o r  a l o n g e r  p e r i o d  o f  t i m e  t h a n  i t s  p r io r  
p r o d u c e r  c o m p e t i t o r  b e c a u s e  of t h e  Army's  d e c i s i o n  n o t  t o  
e x t e n d  EPA c o v e r a g e  t o  t h e  bas ic  q u a n t i t y .  T h e  IFB c u r -  
r e n t l y  p r o v i d e s  t h e  awardee w i t h  EPA c o v e r a g e  upon e x e r c i s e  
of t h e  o p t i o n .  The Army c a n  e x e r c i s e  t h e  o p t i o n  a t  a n y  t i m e  
after award u n t i l  90 d a y s  a f t e r  t h e  d e l i v e r y  o f  t h e  i n i t i a l  
p r o d u c t i o n  q u a n t i t y .  
t o  e x t e n d  EPA c o v e r a g e  t o  t h e  b a s i c  q u a n t i t y  by amending t h e  
IFB t o  make, i n  t h e  case o f  p r i o r  producers,  t h e  E P A  a p p l i -  
cable on  t h e  da t e  o f  award,  and t o  make, i n  t h e  case o f  new 
p r o d u c e r s ,  t h e  E P A  a p p l i c a b l e  on t h e  date of f i n a l  f i r s t  
a r t i c l e  a p p r o v a l .  

p r ice  c o n t r a c t  t o  project  costs  and t o  i n c l u d e  i n  t h e  bas ic  
c o n t r a c t  p r i c e  a f a c t o r  c o v e r i n g  a n y  p r o j e c t e d  cost  
i n c r e a s e s .  R i s k  i s  i n h e r e n t  i n  most t y p e s  of c o n t r a c t s ,  b u t  
e s p e c i a l l y  i n  f i x e d - p r i c e  c o n t r a c t s  s u c h  a s  t h e  o n e  i n v o l v e d  
here. and  b i d d e r s  are  e x p e c t e d  t o  allow for  t h a t  r i s k  i n  

B&W proposes t h a t  w e  d i r e c t  t h e  Army 

I t  is t h e  b i d d e r ' s  r e s p o n s i b i l i t y  i n  b i d d i n g  a f i x e d -  

_.__ - 

compbt ing  t h e i r  b i d s .  Palmetto E n t e r p r i s e s ,  57 Conp. Gen. 
271  ( 1 9 7 8 1 ,  78-1 CPD 116 .  W e  have  h e l d  i t  t o  be " w i t h i n  t h e  
a m b i t  o f  a d m i n i s t r a t i v e  d i s c r e t i o n  t o  o f f e r  t o  c o m p e t i t i o n  a 
p r o p o s e d  c o n t r a c t  impos ing  maximum r i s k s  upon t h e  c o n t r a c t o r  
and  minimum a d m i n i s t r a t i v e  b u r d e n s  o n  t h e  agency . "  Massman 
C o n s t r u c t i o n  C o . ,  B-204196, J u n e  25,  1982 ,  82-1  C P D  624.  
The p u r p o s e  o f  a n  EPA p r o v i s i o n  i s  t o  pro tec t  t h e  Government 
i n  case of a decrease i n  t h e  cost  o f  l a b o r  o r  mater ia l  and 
t h e  c o n t r a c t o r  i n  t h e  e v e n t  o f  a n  i n c r e a s e ;  c o n s e q u e n t l y ,  w e  
d o  n o t  ob jec t  t o  t h e  i n c l u s i o n  o f  s u c h  a p r o v i s i o n  where  i t  
is a d m i n i s t r a t i v e l y  d e t e r m i n e d  t o  be  n e c e s s a r y  o r  d e s i r a b l e  
in t h e  b e s t  i n t e r e s t s  of t h e  Government .  22 C o m p .  Gen. 9 5 ,  
98 (1942). F i n a l l y ,  t h e  u s e  o f  a n  EPA p r o v i s i o n  is  d i s c r e -  
t i o n a r y  w i t h  t h e  p r o c u r i n g  a c t i v i t y ,  and  w e  w i l l  o n l y  
q u e s t i o n  a d e c i s i o n  r e g a r d i n g  u s e  o f  a n  EPA p r o v i s i o n  where 
it is shown to  be a r b i t r a r y  o r  c a p r i c i o u s .  P a t t y  P r e c i s i o n  
P r o d u c t s  Company, B-182861, May 8 ,  1 9 7 5 ,  75-1 CPD 286. 

In e x e r c i s i n g  i t s  d i s c r e t i o n ,  t h e  Army was g u i d e d  by 
D e f e n s e  A c q u i s i t i o n  R e g u l a t i o n  ( D A R )  3 -404 .3(a)  
(1976  e d . ) .  Under t h i s  r e g u l a t o r y  g u i d a n c e ,  t h e  k e y  f a c t o r  
p r o m p t i n g  u s e  o f  a n  EPA clause is t h e  need  f o r  p r o t e c t i o n  
a g a i n s t  " s i g n i f i c a n t  economic  f l u c t u a t i o n s "  b e c a u s e  an  
" e x t e n d e d  per iod of c o n t r a c t  p e r f o r m a n c e "  creates  " se r ious  
d o u b t  [ r e g a r d i n g ]  t h e  s t a b i l i t y  o f  market  o r  l a b o r  
c o n d i t i o n s  . 'I 
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The Army reports  t h a t  i t  h a s  competed  i t s  a n t e n n a  
r e q u i r e m e n t s  s i n c e  1966, and i n  i t s  t h r e e  most r e c e n t  
a c q u i s i t i o n s  ( s i m i l a r  t o  t h i s  IFB, i .e. ,  f i r s t  a r t i c l e ,  
o p t i o n  p r o v i s i o n ,  and  s i m i l a r  d e l i v e r y  s c h e d u l e )  t h e  A r m y  
d i d  n o t  i n c l u d e  a n  E P A  p r o v i s i o n  i n  e i t h e r  t h e  bas ic  o r  
o p t i o n  p o r t i o n s  of t h e  c o n t r a c t s .  I n  e a c h  i n s t a n c e ,  t h e  
competitors i n c l u d e d  small  b u s i n e s s e s .  The Army a l so  
r e s e a r c h e d  t h e  Bureau  of Labor  S t a t i s t i c s '  h i s t o r i c a l  
i n d e x e s  f o r  E l e c t r o n i c s  Components & Accessories f o r  t h i s  
p r o c u r e m e n t  and found  pr ices  e s c a l a t i n g  a t  a d e c r e a s i n g  r a t e  
s i n c e  mid-1980 w h i l e  l a b o r  costs i n  t h e  i n d u s t r y  were 
e s c a l a t i n g  f a i r l y  u n i f o r m l y  from 1979 t h r o u g h  1 9 8 1  and  i n  
1982 e s c a l a t i n g  a t  a d e c r e a s i n g  r a t e .  On t h i s  b a s i s ,  t h e  
Army c o n c l u d e d  t h a t  b o t h  ma te r i a l  and  l a b o r  costs  were 
r e l a t i v e l y  s t a b l e - - t h u s  e n a b l i n g  b i d d e r s  on t h i s  p r o c u r e -  
ment  t o  r e a s o n a b l y  " f o r w a r d  pr ice"  t h e  b a s i c  q u a n t i t y  o f  
a n t e n n a s .  

I n  v i e w  of t h e  r e l a t i v e  market  s t a b i l i t y ,  w e  c a n  f i n d  
no bas i s  upon which  t o  q u e s t i o n  t h e  A r m y  d e c i s i o n  n o t  t o  
p r o v i d e  EPA c o v e r a g e  f o r  t h e  b a s i c  q u a n t i t y .  Ole a l s o  
b e l i e v e  t h a t  i f  a new p r o d u c e r  is a t  a d i s a d v a n t a g e  i t  is 
b e c a u s e  i t  is a new p r o d u c e r  s u b j e c t  t o  t h e  t i m e  d e l a y  
i n h e r e n t  i n  t h e  f i r s t  a r t i c l e  and  n o t  b e c a u s e  o f  a n y  act .  ~ $ 5  
t h e  Government  r e g a r d i n g  i n c l u s i o n  o r  e x c l u s i o n  o f  a n  EPA 
p r o v i s i o n .  

A c c o r d i n g l y ,  t h e  p ro tes t  is d e n i e d .  

Comptrolle; d e n e r a l  
of t h e  U n i t e d  S t a t e s  




